
BUDGET ALLOCATIONS AND LOCAL DEATH-CHARGING DECISIONS
o pmscunal reso con s suence deathcharijng dcis/oas? Usg new ta on

deathhrging decison s i 30 1 w spsetn"al distrcts acms 3 se thrs:lts pmsnted
here swugest that he conventional wisd id s w mag 9 e probality of facing a death cramge
is htghrin po seutoi! districts with !ayer budgots, The rsults inim our understading of

im polits ofprcu/a/ beha vior and the poiy debte over Lapita'l puniAet

by GREG GOELZHAUSER

When asked whether resource con-
straints would influence his deci-
sion to seek the death penalty,
local prosecutor Steve ltucker said
that filing a death charge "is about
seeking justice" and that resources
do "not play into [the decision] at
all."' Although some local prosecu-
tors admit that budget constraints
necessitate fewer death charges,'
the prevailing view among prac-

titioners is that resources do not
influence their decision-making in
prospective capital cases Although
scholars have offered competing
anecdotes concerning the relation-
ship between budgets and death-
charging decisions, the limited
empirical evidence (from a single
state) supports the conventional
wisdom that resource availability
does not influence prosecutorial
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decision-making? However, the
importance of the question and lack
of available data led one scholar to
contend that "[a] careful consider-
ation of the impact of budgets...on
prosecutorial charging decisions is
long overdue."' This article begins
to fill this gap in the literature by
examining the relationship between
budget constraints and death-
charging decisions, while locating
the discussion within the broader
theoretical literature on prosecuto-
rial behavior.

The relationship between budget
constraints and death-charging deci-
sions has important policy implica-
tions. Some scholars contended that
a death-charging decision based on
resource availability is arbitrary
and capricious, thereby violating the
defendant's constitutional rights.'
Moreover, basing death-charging
decisions on budget constraints may
contribute to the perception that
the implementation of capital pun.
ishment resembles a "geographic
lottery."' Many reforms have been
proposed for mitigating the impact of
this geographic lottery, but the merit
of these proposals will ultimately be
judged by empirical evidence con-
cerning the extent to which such a
lottery exists.

The question of whether prosecu-
torial decisions are based on extra-
legal factors is also of special interest
to law and courts scholars. The local
prosecutor has been called "the
single most powerful figure in the
administration of criminal justice."
This singular power derives from the
extraordinary discretion that pros-
ecutors have to decide whether to
bring charges against criminal sus-
pects and which charges to bring. To
constrain this "practically unlimited
discretion,"" the American Bar Asso-
ciation's rules of professional respon-
sibility require prosecutors to "seek
justice."" But the extent to which
local prosecutors remain faithful to
this command remains unclear.

Law and courts scholars have
devoted comparatively little atten-
tion to local prosecutors notwith-
standing their prominence in the
criminal justice system." This is par-

ticularly unfortunate because many
of the theoretical issues concerning
prosecutorial behavior, such as the
exercise of discretion and demands
of political accountability, are central
to the study of other political institu-
tions. Although scholars have made
substantial progress studying other
prosecutors, including United States
Attorneys" and state attorneys
general,. it is important to further
develop our understanding of local
prosecutorial behavior. This article
contributes to the study of prosecu-
torial behavior and the policy debate
over capital punishment by present-
ing the first systematic empirical
analysis of the relationship between
budgets and death-charging deci-
sions. Using data on death-charging
decisions in 2004 and 2005 from
301 prosecutorial districts across
34 death penalty states, the results
suggest that larger budgets are asso-
ciated with an increased likelihood
of prosecutors seeking death.

Death-Charging Decisions
in Legal Context
Administering the death penalty
fairlyis a central concern in the imple-
mentation of capital punishment.
The Supreme Court addressed this
concern in Furman v. Georgia (1972),
holding that the arbitrary implemen-
tation of capital punishment by the
states violated the Eighth Amend-
ment's prohibition against cruel
and unusual punishment." Justice
Stewart, concurring, argued that the
death sentences at issue in Furman

4 Baldus, Woodworth, Grosso & Christ, Arbi-
trariness and Discrimination in the Administra-
tia of the Death Penalty: A Legal and Empirical
Analysis of the Nebraska Experience (1973-1999),
81 NEB. L. REv. 486 (2002).

S. Rupp, Death Penalty Prosecutorial Charging
Decisions and County Budgetary Restrictions: Is
the Death Penalty Arhitrarily Applied Based on
County Funding?, 71 rODIuAM L. REv. 2735. 2738
(2003).

6. Id.
7. Barnes, Sloss & Thaman, Place Matters

(Most]: An Empirical Study of Prosecutorial Deci-
sion-Making in Death-Rligible Cases, 51 Aaiz. L.
REv. 305, 360 (2009).

8. tubany & Skillern, Taming the Dragon: An
Administrative Law for Prosecutorial Decision
Making, 13 AN. Cati. L. REv. 473, 477 (1976).

9. Davis, The American Prosecutor: Indepen-
dence, Power & the Threat of ranny 86 iowA L.
Rev. 393. 397 (2000).

were "cruel and unusual in the same
way that being struck by lightning is
cruel and unusual," adding that the
defendants in the case were "among
a capriciously selected random
handful upon whom the sentence
of death ha[d]...been imposed.""
According to the Court, state capital
punishment statutes provided pros-
ecutors, judges, and juries with too
much discretion when imposing the
death penalty. And this discretion
paved the way for extra-legal factors
such as race to play a paramount role
in determining which defendants
were ultimately sentenced to death.

State legislatures responded
to Furman by passing new laws
designed to limit discretion. Many
states split the guilt and sentencing
phases of their capital trials. Legis-
latures also developed lists of aggra-
vating circumstances (e.g., burglary
or arson), at least one of which must
be proven beyond a reasonable doubt
before imposing death. Aggravat-
ing factor requirements limit the
jury's discretion to impose death, but
they also constrain the prosecutor's
charging decision by shifting the
expected probability of conviction,
With new procedural safeguards
in place, the Supreme Court effec-
tively reinstated state death penalty
regimes in Gregg v. Georgia (1976)."

Notwithstanding these post-Fur-
man procedural safeguards, debate
continues over whether the death
penalty is implemented fairly. Local
prosecutors enjoy nearly unbridled
discretion to determine which death-
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eligible defendants face the death
penalty at trial. Numerous decision
points preceding the charging deci-
sion and trial may all but guarantee
the influence of extra-legal factors
on prosecutorial decision-making."
Indeed, it is now common to analo-
gize the prosecutor's death-charging
decision to a lottery.$ The challenge
for policymakers and scholars is to
unpack the extra-legal determinants
of death-charging decisions. Much of
the existing literature focuses on a
single jurisdiction or state. Although
this approach allows scholars to
analyze rich case-level data, it limits
the consideration of how political
and economic pressures shape pros-
ecutorial decision-making.

Budget Constraints and
Death-Charging Decisions
Administering the death penalty is
costly. One comprehensive estimate,
for example, suggests that North Car-
olina would save $11 million per year
by abolishing its death penalty. 9

New Jersey legislators, meanwhile,
cited cost savings as a primary jus-
tification for abolishing capital pun-
ishment in 2007.20 Much of the cost
discussion focuses on the difference
between sentencing defendants
to death and life without parole.
However, a prosecutor's decision to
seek death over some lesser punish-
ment at trial is also associated with
a substantial cost differential. For
example, trial costs are more than
three times higher in death-eligible
cases in Maryland" and ten times
higher in Indiana when prosecutors
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PENALTY IN MARYLAND (Urban Institute: Justice
Pohcy Center 2008).
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by indiana's Legislative Services Agency, are
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seek death rather than life without
parole."

This cost differential arises in
large part due to the added proce-
dural protections put in place to
ensure that defendants in death
cases receive a fair trial. Many states
require indigent defendants to be
represented by two attorneys in
capital cases.2 Furthermore, jury
selection tends to run longer in
capital trials because each side is
allotted additional peremptory chal-
lenges and potential jurors are often
excused due to financial hardship or
their normative views on capital pun-
ishment. More money is also spent on
investigators and experts in diverse
areas such as psychiatry, ballistics,
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and blood spatter analysis as capital
trials grow increasingly complex due
to advancements in forensic sciences.
States must also provide reasonable
expenses to attorneys appointed to
represent indigent defendants.

Total costs for capital trials rou-
tinely surpass $1 million and may
run as high as $5 million. 4 Local
prosecutors and governments where
the crimes occur incur most of the
financial burden associated with
capital trials. According to one com-
mentator, capital trial costs can rep-
resent a "severe budgetary shock"
to local governments, who may be
forced to "raise taxes, cut services,
or both' in response." Parke County,
Indiana, for example, raised an eco-
nomic development income tax 0.25
percent to offset expenses from one
capital trial.26 And Jasper County,
Texas raised property taxes 6.7
percent to pay for a capital trial.2
Local governments have also cut ser-
vices and halted development plans
to offset budget shortfalls induced by
capital trials."

Do prosecutors consider resource
constraints when making death-
charging decisions? Chief local
prosecutors are almost uniformly
elected 29 As a result, securing
re-election is thought to be the prin-
cipal motivating factor influenc-
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ing prosecutorial behavior." Local
prosecutors are thus treated like
other institutional actors who face
accountability constraints, includ-
ing members of Congress" and many
state judges? 2 Securing re-election
often means maximizing some com-
bination of convictions and sentence
length. 3 But prosecutors are evalu-
ated across a range ofcriteria, includ-
ing their ability to build relationships
with law enforcement, plea bargain-
ing, case backlogs, and ethical con-
siderations. 4

Local prosecutors regularly cam-
paign on their commitment to con-
trolling crime and enforcing the law."
Prosecutors in death penalty states
may even campaign on their support
for capital punishment." A chief pros-
ecutor in Harris County, Texas, for
example, campaigned on his record of
"put[ting] 14 murderers on death row
'where they belong."' 7 As one local
prosecutor noted, "[fjailure to seek
[the death penalty] will give political
opponents an opening to air charges
from the victim's family that a prose-
cutor has been 'soft on crime,"' which
"could be very devastating for incum-
bent [district attorneys].""' Due to
electoral pressure, local prosecutors
may feel compelled to seek the death
penalty notwithstanding budget con-
straints.

But prosecutors also have a
responsibility to effectively manage
their budgets. As one candidate for
district attorney noted during a
campaign, "lawyering ability...is not
what [the office of chief prosecutor]
is about; [it's about being able to
direct your budget.'3A Considering
the importance of budget oversight,
it is not surprising to find incum-
bent prosecutors emphasizing their
ability to manage scarce resources
during election contests. 48 Con-
versely, challengers regularly pledge
to manage office budgets more
effectively if elected With budgets
playing a central role in campaigns,
prosecutors facing budget con-
straints may be less inclined to seek
the death penalty relative to their
better-funded counterparts.

These competing budget con-
siderations are evident in prosecu-

tors' public statements regarding
the relationship between resources
and death-charging decisions. Pros-
ecutors sometimes admit that death
charges are not filed due to budget
constraints. A prosecutor in Mohave
County, Arizona, for example, decided
not to seek the death penalty against
an individual accused of sexually
abusing and killing a one-month old
child due to budget constraints."
But most prosecutors are adamant
that death-charging decisions are
not a function of resources, claiming
instead that they are dictated solely
by legal factors-a position consistent
with the view that "Justice...should be
the guiding principle for every aspect
of the prosecutorial function.",3 When
pressed on the deleterious effect of
capital trial costs on the budget, for
example, a prosecutor in Riverside
County, California proclaimed: "ft]his
is not a business; [t]he system is sup-
posed to deliver justice.""

Scholarly debate over the relation-
ship between budgets and death-
charging decisions mirrors the
uncertainty generated by theoretical
and practical accounts. After review-
ing anecdotes of prosecutors basing
charging decisions at least in part on
budget constraints, one scholar con-
cluded that "although most elected
prosecutors will not admit it pub-
licly, money affects use of the death
penalty."4r Another scholar reached
a similar conclusion based on anec-

30. Gordon & Huber, Citizen Oversight and the
Electoral Incentives of Criminal Prosecutors 46
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37. Tolson & Brewer, Harris County (s a Pipeline

dotes and a comparison between
budgets and the number of individu-
als sentenced to death in two Cali-
fornia counties, but cautioned that
"[a] more in-depth study is needed to
determine if this apparent correla-
tion is only a fluke." 6 In addition to
examining more than two districts
across more than one state, looking
at charging decisions rather than
sentences imposed would offer a
more direct test of the hypothesis.

While suggesting that the "propo-
sition is difficult to test empirically,"
Baicker relies on anecdotal accounts
to conclude that budget constraints
are not a systematic influence on
death-charging decisions." Baldus et
at's seminal Nebraska death penalty
study contains the most compre-
hensive empirical analysis to date
examining the relationship between
death-charging decisions and
budget constraints."" The authors
find that "differences in prosecu-
torial resources do not explain the
differences in the rates at which
capital cases advance to penalty in...
Nebraska."48 Although the Baldus
et al. study offers a substantial
improvement over trading anec-
dotes, it is limited by its focus on one
state where there may be relatively
little variation in resource availabil-
ity per capita across districts.

The existing literature on the rela-
tionship between budgets and charg-
ing decisions focuses on whether
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the prosecutor's ethos of seeking
justice is disrupted by pragmatic
considerations concerning resource
availability. However, the underly-
ing theoretical relationship between
budgets and charging decisions
may be more nuanced. Following
the budget maximization model of
bureaucratic behavior,"0 for example,
prosecutors may have an incentive to
seek death in order to signal to poli-
cymakers in the next period that they
require more operating resources.
If this incentive disproportion-
ately influences districts with small
budgets, we could observe a negative
relationship between resources and
charging decisions. Alternatively,
just as a small number of cases from
the previous period do not appear
to influence state attorneys general
budgets," perhaps the relatively few
and infrequent death-eligible cases
that arise do not shape local pros-
ecutors' budgets. Another possibility
is that death cases initially shaped
prosecutors' budgets, but that an
equilibrium has been reached reflect-
ing cultural or political expectations
regarding the production of capital
cases. Although potential endoge-
neity between budgets and death-
charging decisions is addressed
further below, fully untangling some
of these theoretical nuances requires
access to more prosecutor budget
and death-charging data than are
currently available.

Data and Measurement
Most studies of death-charging deci-
sions focus on a single jurisdiction or
state. Although this approach allows
scholars to analyze rich individual-
level data, it limits the consideration
of political and economic pressures
on death-charging decisions. To
overcome these limitations, I use
McCord's comprehensive collection

50. Niskanen. BURSAUCRACY AND REPRisRN-
TATIVe GOVERNMENT (Chicago! Aldice-Atherton
ress, 1971),

51.See Ray & Spill, The Stotes in PederalAppel-
late Court: Litigattun Trends Over Time, 23 JusT.
Sysre J.97 (2002).

52. McCord, Lightning Stil Strikes Evidence
from the Popular Press that Death Sentencing
Continues to be Unconstitutionally Arbitrary More
than Tihree Decades after Furman, 71 Beoo. L
REy. 797 (2005); McCord, Should Ciommision of

of information on death-charging
decisions from 2004-2005 This is
a national sample that includes
extensive case-level information.
After updating the collection with
additional race and gender informa-
tion from Department of Correc-
tions' websites and other publicly
availability sources, the sample
includes charging decisions in 301
prosecutorial districts across 34
death penalty states. The dependent
variable is scored 1 if the prosecu-
tor filed a death charge in an eligible
case and 0 otherwise. Overall, pros-
ecutors sought death in 47.8 percent
of cases in the sample.

Budget data comes from the 2001
National Prosecutor's Survey by the
U.S. Department of Justice, Bureau of

a Contemporanenis Arson, Burglary, Kidnapping,
Rape, or Robbeiy be Sufficient to Make a Murderer
Ehgible for a Death SentenceAn Empirical and Nor-
motive Analysis, 9 SANTA CLARA L. REV. 1 (2009).

53 Aternadve specifications using the raw
budget or a log transformation yield similar
results.

54, This information was obtained from the
BJS Bubletin on prosecutors in State Courts (May
2002,4).

55. Id.

Justice Statistics (BJS). Unlike other
prosecutor surveys conducted by the
B)S, which rely on small samples of
chief prosecutors, the 2001 project
surveyed all chief prosecutors with
a response rate after follow-up of 96
percent. The key explanatory variable
is the prosecutorial district's budget
per capita." According to the BJS, half
of the districts received 85 percent
or more of their funding from county
governments; about half received
partial funding from their states; and
some received partial funding from
city governments or grant funds.'

A variety of control variables are
included to account for alternative
explanations of a prosecutor's deci-
sion to seek death. To account for
legal factors, I include several vari-
ables based on information coded by
McCordVn These variables, the pres-
ence of which should be expected
to increase the probability of a
prosecutor seeking death, include
whether the defendant: committed
one contemporaneous felony; com-
mitted two or more contemporane-
ous felonies; engaged in one common
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aggravating activity; engaged in two
or more common aggravating activi-
ties; committed two murders; com-
mitted two or more murders; had
committed a prior murder; or had
committed a prior violent crime.

Because the existing literature
suggests that prosecutors may be
more likely to seek death against a
nonwhite defendant and less likely
to seek death against a woman," I
include variables scoring the defen-
dant's race and gender 'using the
methodology described above and
information coded by McCord." The
models include variables denoting
whether a defendant was black, His-
panic, or otherwise nonwhite, with
white serving as the excluded cat-
egory. The gender variable indicates
whether the defendant was female.
Unfortunately, although race of the
victim has been shown to be a pre-
dictor of whether death charges are
filed,"8 this information was not avail-
able for such an expansive sample.'

Including district-level explana-
tory variables that may help explain
charging decisions poses a challenge
because prosecutorial districts are
often comprised of multiple coun-
ties. In general, however, county-level
and district-level data are highly cor-
related (e.g., the murder rate vari-
ables are correlated at r = 0.96). To
minimize aggregation issues (e.g.,
population weighting and missing
data for counties that do not appear
in this sample) and since much of
the extant literature focuses on the
importance of county-level factors in
death-charging decisionse because
that is where the trial typically occurs
and where the prosecutor's decision
is likely to be most salient, I include
several county-level explanatory vari-
ables. County ideology is captured
with the percentage of votes cast for
George W. Bush in the 2004 presiden-
tial election. I also include measures
for a county's urbanity, murder rate,
and unemployment rate.6' Table 1
presents descriptive statistics for the
independent variables.

Analysis and Results
Table 2 presents predicted probabili-
ties based on a logistic regression

Descriptive Statistics

Mean S.D. Min Max
Budget Per Capita 12.99 8.04 0.01 71 38

elonies (two or more) 0.26 0.44 0 1

Aggravating Factors (two or more) 0117 0 2s 0 1

Addit inal Murders (two or moee) 0 13 037 0 1

Plor violent crime 0.18 0.38 0 1

H4 manic Defendant 0-10 030 0 1

Femae Defendant 0.06 0.24 0 1

Murder Rate 7.17 4.66 128 36.99

Une mployment 5.67 1,34 270 15.60

analysis, with standard errors clus-
tered by prosecutorial district, of
death-charging decisions from 2004-

56. See e.g. Radelct, Racial Characteristics and
the Imposition of the Death Penalty. 46 AM. Soco-
LOGICAL REv. 918 (1981); Songer & Unah, The
Effectof Race, Gender and Location on Prosecuto-
riot Decisions to Seek the Death Penalty in South
Carolina, 58 S.c. L, Rav. 161 (2006); Streib, Gen-
dering the Death Penalty: Countering Sex Bas in a
MasculineSanctuary 63 0moST'. LJ.433 (2002);
Streib, Rare & Inconsistent: The Death Penalty for
Women, 33 FoRetAM URB. L.J. 101 (2005)

57. McCord (2005), supra n. 52; McCord
(2009), supra n. 52. The McCord data includes
information on a defendant's race for those indi-
viduals ultimately sentenced to death and nearly
complete gender information. I updated missing
gender and race information using Department
of Corrections' websites and other publicly
available sources.

58. See e.g. Baldus et al., supra n 4; Paternos-
ter, Prosecutorial Discretion in Requesting the
Death Penalty The Case of Victim-Based Dis-
crimination, 18 L. & Soc'Y Rrv. 437 (1984); Unah.
Choosing Those Who Will Die- The Effect of Race,
Gender, and Low in Prosecutorial Decisions to
Seek the Death Penalty in Durham County, North
Carolina, 15 MicH. J. RACE & L. 135 (2009).

59. Although the possibility of omitted variable
bias cannot be ruled out, there is little correlation

2005.61 Predicted probabilities were
calculated setting continuous vari-
ables at their means and binary vari-

between a districts budget per capita and the per-
centage of the relevant county's citizens who are
black (r = -0.03). A better test would compare the
correlation between a district's budget per capita
and the percentage of murder victims who are
black. Although the FBI's Uniform Crime Reports
include aggregate national data on the percentage
of murder victims who are black, disaggregated
data do not appear to be available. Nonetheless.
these two measures should be correlated.

60. See e.g. Gershowitz, supra n. 3.
61. Urbanity is captured with the USDA's

rural-urban continuum codes, which offer 'a
classification scheme that distinguishes met-
ropolitan counties by slse and nonmetropoli
tan counties by degree of urbanization and
proximity to metro areas." The codes are
based on a 9-point scale. See http://www.
ers.usda.gov/data-products/rural-urban-con-
tinuum-codes.aspx (last visited November 27.
2012).

62. Clustering the standard errors by state or
county yields similar results. Models fit includ-
ing state, judicial district, or county random
effects also yield similar results, as do hierarchi-
cal specifications including a random intercept
for judicial district and a random coefficient for
budget per capita.
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Change in the Probability of SeekhintgDeath

Min-M)ax 95% C.
Budget Per Capita 0.62 [0.25, 0.831

Felonies (two or more) 0.15 [0.06. 0.231

Aggravating factors (two or more) 0.25 [0.0S, 0.411

Additional Murders (two or mre) 0.15 [0.04, 0.271

Prior Violent Crime 0.22 0.11, 0.331

11 1",*1111 II,

Hispanic Defendant -0.01 [4 10.0.10)

Female Defendant -011 [-0.20, -0 011

Murder Rate 0.15 [420. 0.561

Unemployment 0.25 [-0.17, 0.65]
Note: Predicted probabilities are asedon a agistic regression with standard arees custated by judicai distrct (N= 8l Predicted
prababilities werntalcated seinwg contiuas val ables at their means and binar valiabtes at their modal values

ables at their modal values. 63 Overall,
the model fits the data well. The area
under the ROC curve, which conveys
the percentage of correct classifi-
cations from a random draw of 0,1
pairs on the dependent variable, is
0.70. Moreover, the model correctly
predicts 64 percent of the outcomes
correctly for a 25 percent reduc-

63. All predicted probabilities were calcu-
lated using Clarify. King, Toms & Wittenburg,
Making the Most of Statistcal Analyses: Improv-
ing Interpretation and Presentation, 44 Am. I.
Po. Sci. 347 (2000).

64. Endogeneity between prosecutor budgets
and death-charging decisions is a concern consid-
ering that current budgets may be a function of
past charging behavior. This concern is mitigated
to some extent by the use of 2001 budget data to
explain 2004-2005 charging decisions. flowever,
the strong possibility of temporal correlations in
budgets means that use of a lag does not elininate
the endogeneity concern. Evidence that budgets
are static would also mitigate the endogeneity
concern. To examine whether prosecutor budgets

tion in error over simply picking the
modal category.

The estimated coefficient on the
budget per capita variable is posi-
tive and statistically distinguishable
from zero, suggesting that larger
prosecutorial budgets are associated
with an increase in the probability of
a prosecutor seeking death against a

are static, I compared 2001 and 2007 budget
data-the only two years for which the BJS has
collected comprehensive data. Adjusting for
inflation (using the Consumer Price Index), the
mean difference for all prosecutor districts is sta-
tistically indistinguishable from zero (p = 0.11).
Furthermore, the mean difference for prosecutor
districts in death penalty states is statistically
indistinguishable from zero (p = 0.38). Budgets
actually decreased slightly in those districts that
appear in this sample, although the difference is
also statistically indistinguishable from zero [p
= 0.75). While not dispositive, these tests lessen
the endogeneity concern by suggesting that pros-
ecutor budgets were static during a time that
includes the sample period.

defendant in a death-eligible case."
Moreover, the substantive effect is
considerable: Moving the budget per
capita variable from its minimum to
maximum value is associated with a
0.62 [0.25, 0.831 increase in the prob-
ability of a prosecutor seeking death.
A change from one standard devia-
tion below the mean of the budget
per capita variable to one standard
deviation above increases the prob-
ability of a death charge being filed
by 0.14 10.05, 0.23].

Each of the legal factors included
in the model are associated with
increases in the probability of a
prosecutor seeking death. The prob-
ability of a death charge increases
by 0.10 [0.01, 0.19] for defendants
alleged to have committed one addi-
tional contemporaneous felony and
0.15 [0.06, 0.231 for those alleged
to have committed two or more
contemporaneous felonies. The
presence of one common aggravat-
ing factor increases the probabil-
ity of a death charge by 0.07 10.01,
0.151, while the presence of two or
more increases the probability by
0.25 [0.09, 0.41). Allegedly killing
two individuals is associated with
a 0.19 [0.11, 0.28] increase in the
probability of a prosecutor seeking
death, while three or more alleged
murders is associated with an
increase of 0.15 [0.04, 0.27]. The
probability of a death charge being
filed increases by 0.18 10.01, 0.37]
for defendants who have commit-
ted a prior murder, while a having
committed a prior violent crime is
associated with an increase of 0.22
[0.11, 0.33].

None of the defendant race vari-
ables are associated with death-
charging decisions, which suggests
that black, Hispanic, and other non-
white defendants were not more or
less likely to face the death penalty
at trial than white defendants in
this sample. As noted previously,
however, a lack of data availabil-
ity precludes examining whether
there is an interactive effect for
race of the defendant and race of
the victim. The probability of death
charges being filed against a female
defendant decreases by -0.11 [-0.20,
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-0.01]. None of the county-level
factors are associated with changes
in the probability of a local prosecu-
tor seeking death at the 0.05 level.6"

Overall, these results enhance
our understanding of prosecutorial
decision-making in death-eligible
cases. Although prosecutors often
claim that budget constraints are
not associated with death-charging
decisions, the results presented
here suggest otherwise. Not only
are death-charging decisions asso-
ciated with the size of a prosecutor's
budget, but the effect is consider-
able. Moving from one standard
deviation below the mean budget
per capita to one standard devia-
tion above has a similar effect on
the probability of a death charge
being filed as the defendant having
committed two or more contempo-
raneous felonies or three or more
murders.

Notwithstanding the importance
of these results, two data limitations
must be acknowledged. First, the
results are based on only two years
of charging data and one year of
budget data. Second, as noted previ-
ously, the lack of victim race data is
unfortunate considering its impor-
tance as a predictor of death-charg-
ing decisions in previous research.
Unfortunately, these data limita-
tions are a necessary part of the
tradeoff at this time for advancing
the most extensive cross-sectional
analysis of death-charging deci-
sions to date. Future research would
benefit from moving beyond single
jurisdiction or state studies that
hinder the consideration of politi-
cal and economic factors while not
sacrificing the obtainment of com-
prehensive case-level data that has
been the hallmark of these studies.
This project moves us closer to this
goal.

Conclusion
The results presented here have
important policy implications. Geo-
graphic variation in death-charging
decisions is a prominent concern
with the implementation of capital
punishment. Some consider this
variation a beneficial byproduct of

federalism and the accountability
of local law enforcement officials.66
But others contend that geographic
discrepancies raise constitutional
and policy concerns .6 Scholars have
proposed a variety of institutional
reforms in response to geographic
disparities, including removing
authority over capital cases, includ-
ing the local prosecutor's charging
decision, to the state level.611 Ulti-
mately, this debate will be shaped
by empirical evidence concerning
the extent to which a "geographic
lottery"* exists to determine which
defendants receive a death sentence.

This project also contributes to
the empirical study of the death
penalty by emphasizing the impor-
tance of political and economic pres-
sures. Much of the existing literature
focuses on case-level factors such
as race and gender. These concerns
are unquestionably important, and
future work will undoubtedly con-
tinue to advance our understanding
of how these factors influence out-
comes in death penalty cases, but
the study of how political pressures
shape prosecutorial decision-making
in capital cases remains in its infancy.
This is due in part to the relative lack
of cross-sectional data on plea bar-
gaining and charging decisions in
death cases. Scholars will continue
to gain more leverage over questions
concerning the political dynamics
of prosecutorial decision-making as
better data becomes available.

Advancing our understanding of
prosecutorial behavior also helps
fill an important gap in the law and
courts literature. Notwithstand-
ing the relative paucity of scholarly
attention devoted to local prosecu-
tors, their prominence in the criminal
justice system is unrivaled. More-
over, prosecutors have much to offer
law and courts scholars interested
in the political dynamics of institu-
tional decision-making, the exercise
of discretion, and the pressures asso-
ciated with political accountability.
Future research would benefit from
exploring how these issues impact
prosecutorial decision-making in
non-capital cases and at other stages
of the judicial process. The chal-

lenges associated with budgetary
constraints offer another avenue
for future research on prosecutorial
behavior. Like other public ser-
vants, prosecutors are constrained
by resource dependencies. Fur-
thermore, these resource depen-
dencies play an important role in
shaping the conflict public servants
face between managing public pres-
sures and administrative concerns.n
Important questions include: How do
budget constraints impact plea bar-
gaining? How do budget constraints
influence a prosecutor's charging
priorities? And what is the oppor-
tunity cost of a prosecutor's deci-
sion to pursue salient but high-cost
trials? This project advances our
understanding of how political and
economic pressures influence pros-
ecutorial behavior, but much work
remains. *
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65. The county conservatism variable is
marginally significant at p < 010 (one-tailed).
Moreover, many of the alternative specifications
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