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In Allis-Chalmers Corp. v. Lueck (1985),
the Supreme Court held that the Labor
Management Relations Act preempted a tort
claim under state law for improper delay in
making disability payments in accordance
with a collective-bargaining agreement.1

Although the Court delivered a unanimous
opinion inAllis-Chalmers, JusticeWilliamH.
Rehnquist had concealed his disagreement.
Nearly one month after Justice Harry Black-
mun first secured a majority coalition for
his opinion in Allis-Chalmers, Justice Re-
hnquist wrote to him with copies to the
Conference: “You may consider this letter as
both a ‘graveyard dissent’ and a ‘join.’”2

Justice Rehnquist’s reference to a “graveyard
dissent” meant that he would silently acqui-
esce to the majority position despite his
disagreement.

The origin of the phrase “graveyard
dissent” is unclear. Justice Blackmun some-
times associated the phrase with Justice
Charles Whittaker. In Mills v. Rogers,3 for
example, Blackmun wrote to Justice Lewis F.
Powell: “I do not feel strongly enough . . . to

write separately and thus shall give you one of
Charlie Whittaker’s ‘graveyard dissents.’”4

Similarly, in Summa Corp. v. California ex
rel. State Lands Commission,5 Blackmun
wrote to Rehnquist: “I’ll give you one
of Charlie Whittaker’s ‘graveyard dissents’
and go along in this case.”6 And in Irving
Independent School District v. Tatro,7 Black-
mun wrote to Chief JusticeWarren Burger: “I
can give you a Charlie Whittaker ‘graveyard
dissent’ and join your opinion.”8 Whittaker
famously struggled with the Court’s work-
load and opinion-writing responsibilities;
he also suffered from debilitating physical
and mental conditions that ultimately led to
his retirement in 1962 after serving only
five years.9 As a result of these difficulties,
it would not be surprising to learn that
Whittaker regularly silently acquiesced to
majority opinions rather than expending the
effort associated with dissenting.

Although Blackmun regularly associated
the phrase “graveyard dissent” with Whit-
taker, it is not even clear that it originatedwith
the Supreme Court. Blackmun’s tenure on the



Court began eight years after Whittaker
retired, but Blackmun joined the Eighth
Circuit about two years after Whittaker left
to join the Court. Thus, Blackmun may have
associated the practice with Whittaker’s
behavior on the Eighth Circuit. In Mills,
Blackmun sent a follow-up note to Justice
Powell assuring him that he was not trying to
be “funny” by using the phrase “graveyard
dissent,” adding that it was meant to signal a
“reluctant joinder . . . [a]t least, that is what I
have assumed for some years to be the
definition.”10 This exchange suggests that
Powell was not aware of the phrase as late as
1982. Nearly a decade earlier, Justice Potter
Stewart gave Justice Thurgood Marshall a
“graveyard dissent” and told him that the
phrase was employed during Stewart’s tenure
on the Sixth Circuit from 1954–1958.11

Regardless of where or how the phrase
“graveyard dissent” originated, the practice
of silently acquiescing to the majority
judgment and opinion rather than dissenting
enjoys a storied history on the Supreme
Court. Prior to Chief Justice John Marshall’s
tenure, Justices often issued seriatim opinions
explaining the rationale behind their individ-
ual votes.12 Under Marshall’s leadership,
however, the Court typically issued unani-
mous opinions for the Court.13 But the fact
that Justices on the Marshall Court rarely
dissented did not necessarily mean that they
agreed on a case’s proper disposition. Indeed,
dissenting opinions issued during Marshall’s
era sometimes emphasized the prevailing
norm of silently acquiescing with the
majority despite continuing disagreement.
Chief Justice Marshall, for example, pref-
aced a rare dissent by noting that it was his
“custom, when I have the misfortune to
differ from this Court, [to] acquiesce silently
in its opinion.”14 And Justice Joseph Story
once expressed “regret . . . [at] hav[ing] the
misfortune to differ from a majority of
the Court,” adding that “[h]ad this been an
ordinary case I should have contented
myself with silence.”15

Even President Thomas Jefferson la-
mented the delivery of opinions “with the
silent acquiescence of lazy or timid asso-
ciates” during Marshall’s tenure.16

The norm of silently acquiescing to
majority dispositions continued well beyond
the Marshall Court. Indeed, scholars studying
the Waite17 and Taft18 eras have uncovered
extensive evidence of this practice. During
the mid-twentieth century, however, there
was an explosion in the production of
dissenting opinions—a trend that continues
through the present day.19 In addition to more
regular dissenting opinions, several institu-
tional changes made during the modern era
may have resulted in the “death of acquies-
cence.”20 These changes, which were insti-
tuted during the Burger Court’s early years,
include increases in the number of law clerks
allocated to each Justice, introduction of the
syllabus, and institution of the norm giving
the minority coalition’s senior Justice power
to assign dissent-writing responsibilities.21

The increase in dissenting opinions and
subsequent institutional changes potentially
affecting separate opinion writing raise two
fundamental questions about the continued
use of graveyard dissents during the modern
era. First, do Justices on the modern Supreme
Court continue to withhold dissents? Second,
if so, why?

This article offers evidence that Justices
withheld dissents throughout the Burger
Court. Furthermore, archival evidence from
the Justices’ private papers suggests that
dissents are withheld in comparatively unim-
portant cases, particularly when the opportu-
nity cost of drafting a dissenting opinion is
high.22 As commonly assumed, dissents are
often withheld by would-be lone dissenters.
However, dissents are also withheld when
minority coalitions fall apart. In any event,
graveyard dissents regularly lead to unani-
mous opinions.

This article exclusively focuses on clear
graveyard dissents as that phrase is tradition-
ally understood—that is, silent acquiescence
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to a majority judgment and opinion despite
the would-be dissenter’s continuing disagree-
ment. As a result, two conceptually related
but fundamentally distinct practices are not
discussed. First, Justices regularly go along
despite disagreeing with opinion authors over
issues such as dicta, style, and scope. This
type of acquiescence occurs between mem-
bers of a majority coalition, and is inescap-
able at times on a collegial court. Second, I do
not discuss would-be dissenters joining
majority coalitions in exchange for substan-
tial opinion modifications. Although Justice
Stanley F. Reed’s capitulation in Brown v.
Board of Education23 may be the best-known
example of acquiescence, for example, it is
thought to be the product of considerable
compromise with Chief Justice Earl Warren
drafting a narrow opinion avoiding discus-
sion of the proper remedy.24 In the classic
graveyard dissent, such as Justice Re-
hnquist’s acquiescence in Allis-Chalmers, a
Justice simply joins the majority coalition
without bargaining for substantial opinion
modifications.

This project is important for several
reasons. First, it draws from archival records
to provide the first sustained qualitative
analysis of why Justices on the modern
Supreme Court sometimes withhold dissents.

Second, it offers the first analysis of the
relationship between coalition size and the
decision to withhold dissents.25

This project also contributes to the
literature on judicial decision-making. Col-
lectively, the results presented here suggest
that a range of institutional goals motivate
Justices. This study also has practical im-
plications for the normative debate surround-
ing graveyard dissents, and recent increases
in consensual decision-making on the con-
temporary Court.

The Value of Published Dissents

Graveyard dissents are somewhat puz-
zling in part due to the value of published
dissents. Indeed, although “[a]quiescence
was a common practice for most of the
Court’s history,”26 the Supreme Court’s
modern era is marked by ubiquitous dissent.
Published dissents are valuable for several
reasons. First, a published dissent is a vehicle
for expressing one’s sincere legal or policy
preference when that preference conflicts
with the majority’s position. Given that
sincere voting is a key element in the judicial
utility function,27 there is little mystery in the
fact that Justices use published dissents to

Although frequent dissents and separate opinion writing became the norm on themodern Court, the practice of

“graveyard dissents,” or having a Justice silently acquiesce to the majority position despite disagreeing with it,

continued at least to some extent in the Burger Court era.
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note their positions. As Justice Hugo L. Black
once put it, “a failure to dissent where there is
not agreement would be strange for one who
has opinions.”28

Apart from voting’s purely instrumental
value, dissenting opinions help establish
a Justice’s jurisprudential legacy. Justices
John Marshall Harlan and Oliver Wendell
Holmes, Jr., for example, were both com-
monly referred to as “the Great Dissenter”
due to the influence some of their dissenting
opinions had on the law.29 Importantly,
dissenting opinions allow Justices to express
their style and positions free from the internal
constraints associated with forging majority
coalitions on a collegial court. As Justice
Antonin Scalia once explained: “To be able to
write an opinion solely for oneself, without

the need to accommodate, to any degree
whatever, the more-or-less differing views of
one’s colleagues; to address precisely the
points of law that one considers important
and no others; to express precisely the degree
of quibble or foreboding, or disbelief, or
indignation that one believes the majority’s
disposition should engender—that is indeed
an unparalleled pleasure.”30 Aside from
bringing the Justice personal satisfaction,
expressing judicial style is a fundamental
component of reputation building.31

The value of published dissents extends
past the individual. Indeed, a dissenter’s
greatest hope may be that the opinion
ultimately influences the development of
law. Forming the foundation for a subsequent
overruling opinion is the most obvious way

As this letter fromHarry Blackmun attests, the phrase “graveyard dissent” was associated with Justice Charles

E. Whittaker, but the reason why remains a mystery. When Blackmun says he will “go along,” he is using a

phrase commonly employed by the Justices to indicate that they have reservations about an opinion but are

going to suppress their dissent.
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for this to occur. As Chief Justice Charles
Evans Hughes famously noted: “A dissent in
a court of last resort is an appeal to the
brooding spirit of the law, to the intelligence
of a future day, when a later decision may
possibly correct the error into which the
dissenting judge believes the court to have
betrayed.”32 Even if that “future day” never
comes, a dissenting opinion might still
make a legal impact. Chief Justice Harlan
Fiske Stone once noted, for example, that the
dissent’s “influence, if it ever has any, comes
later, often in shaping and sometimes in
altering the course of the law,” adding that
“[a] considered andwell stated dissent sounds
a warning note that legal doctrine must not be
pushed too far.”33

Chief Justice Stone argued in those same
remarks that “the dissenting opinion is likely
to be without any discernible influence in
the case in which it is written.”34 But other
Justices have noted that a dissenting opinion
can help shape and sharpen a majority
opinion. Justice William J. Brennan once
noted, for example, that a dissent “safeguards
the integrity of the judicial decision-making
process by keeping the majority accountable
for the rationale and consequences of its
decision.”35 And referring to her landmark
opinion in United States v. Virginia invalid-
ating the Virginia Military Institute’s male-
only admissions policy under the Fourteenth
Amendment’s Equal Protection Clause,36

Justice Ruth Bader Ginsburg noted that
“[t]he final draft, released to the public, was
ever so much better than my first, second, and
at least a dozen more drafts, thanks to Justice
Scalia’s attention-grabbing dissent.”37

Time Constraints and Case Importance

If published dissents are so valuable and
prevalent in the modern era, why would
Justices continue to silently acquiesce? The
Justices’ private papers lend insight into this
question. Although Justices do not always

formally explain their graveyard dissents, the
justifications they do offer often focus on time
constraints and case importance. The rest of
this section explores these factors as justifi-
cations for withholding dissent.

Time is a precious commodity for
Justices. And as Justice Ginsburg once noted:
“When to acquiesce and when to go it alone”
in dissent is “subject to one intensely practical
constraint: time.”38 Time constraints are
particularly prevalent near term’s end, which
Justice Louis D. Brandeis said brings about
“haste and fatigue.”39 Indeed, social scientists
have found that end-of-term pressures influ-
ence a variety of decisions.40 The same seems
to be true for the decision to withhold dissent.
In Blum v. Bacon, the Court held that the
Social Security Act preempted the state of
New York from refusing aid to recipients of
the Aid to Families with Dependent Children
provision under the state’s federally funded
Emergency Assistance Program.41 The Court
heard oral argument in Blum on April 28,
1982, and Justice Marshall circulated the
first draft of an opinion for the Court one
month later on May 28. Marshall secured a
majority coalition on June 2, and all but
Justice Rehnquist’s vote by June 5. On June 7,
with the end of the Term nearing, Rehnquist
wrote to Marshall with copies to the Confer-
ence: “If this were November rather than
June, I would prepare a masterfully crafted
dissenting opinion exposing the fallacies of
your pre-emption discussion. Since it is
June, however, I join.”42 The Court released
its opinion in Blum on June 14, with no
indication of Rehnquist’s disagreement.

End-of-term pressures may have led
to a dissenting coalition falling apart in
DeBartolo Corp. v. NLRB.43 In DeBartolo,
the Court vacated and remanded a case
raising a constitutional question concerning
a union’s ability to distribute handbills asking
consumers not to trade with a certain group
of employers, with an order to resolve a
statutory question concerning whether the
handbills were exempted from a prohibition
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on secondary boycotts imposed by the
National Labor Relations Act. The Court
heard oral argument in DeBartolo on March
22, 1983. On April 4, Justice Brennan wrote
to Justice Marshall indicating that they were
together in dissent and that he would draft an
opinion. Justice John Paul Stevens circulated
his first draft of an opinion for the Court on
May 27, and Brennan replied on May 31,
indicating to the Conference that he would
be circulating a dissent. On June 7, Justice
Blackmun indicated to Stevens that he
“would like to see what the dissent has to
say” before deciding whether to join the
majority. As the end of the Term neared on
June 21, however, Brennan followed up with
a note to Stevens that read: “I give up.
The dissent won’t write. Please join me.”44

What at a minimum would have been a 7-2
disposition, and possibly 6-3 had the dissent
convinced an undecidedBlackmun, ultimately
resulted in a unanimous opinion.

Although time constraints may be par-
ticularly prevalent near the end of term, they
can motivate graveyard dissents at any point.
In Roe v. Doe, the Court considered the
validity of a state court injunction to enjoin
the publication of a psychiatrist’s book that
allegedly contained a detailed discussion of
the plaintiff’s case history from her time as
one of the psychiatrist’s patients.45Ultimately,
the Court voted at Conference to dismiss
the case as improvidently granted (“DIG”),
i.e. that the writ of certiorari should never have
been granted and the case never heard by
the Court.46 After reminding Chief Justice
Burger that he disagreed with the Court’s
decision to DIG Doe at Conference, Justice
Rehnquist informed him on February 10 that
“[i]n the interim the pressure of circulating
paper overwhelmed me, and I am now
content to let the matter go.”47 As a result of
Rehnquist’s silent acquiescence, the Court
disposed of Doe with a unanimous one-
sentence per curiam opinion.

A similar concern with workload and the
opportunity cost of dissenting animated

Justice Powell’s decision to silently acqui-
esce in Huddleston v. United States.48

Huddleston concerned the narrow statutory
question of whether a federal prohibition on
knowingly making false statements when
acquiring a firearm from a licensed dealer
covered redeeming pawned firearms. In an
opinion written by Justice Blackmun, the
Court concluded that the statutory prohibition
on making false statements in connection
with the acquisition of firearms also applied
to re-acquiring them at a pawnshop. Re-
sponding to Blackmun’s circulation, Powell
wrote: “I still lean towards dissenting.
Recording my views in this case, however,
has a relatively low priority compared to
other issues which I am addressing. I will,
therefore, await other circulations, if any.”49

Although Justice Douglas ultimately dis-
sented, his brief opinion simply noted his
view that ambiguities of the sort presented in
Huddleston should be resolved in favor of the
accused. Powell, despite his reservation,
ultimately joined the majority opinion with-
out separate writing.

As Powell’s note in Huddleston exem-
plifies, a case’s comparative importance is
an important determinant in whether to
silently acquiesce or dissent. Explaining
Justice Brandeis’s regular acquiescence, for
example, law clerk Alexander Bickel noted
that “at times [Brandeis] suppressed his
dissenting views on questions which he
considered to be of no great consequence.”50

Evidence from private papers suggests
that Justices on the modern Supreme Court
adopted a similar position toward compara-
tively unimportant cases. In Burlington
Northern, Inc. v. United States, the Supreme
Court reviewed a technical judgment by the
D.C. Circuit concerning the Interstate Com-
merce Commission’s (ICC) authority to set
and review shipping rates.51 In a unanimous
opinion written by Chief Justice Burger, the
Court held that primary authority to regulate
shipping rates rested with the ICC rather
than the federal courts. Burger’s Burlington
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Northern opinion sought to correct a mistake
by the D.C. Circuit and clarify existing
precedent with respect to the allocation of
authority between the federal courts and ICC
rather than create new precedent. As a result,
despite disagreeing with the majority posi-
tion, Powell wrote to Burger: “As a dissent in
this case is hardly worthwhile, you may
record me as a ‘join.’”52

Chief Justice Burger conveyed a similar
sentiment in Carbon Fuel Co. v. United Mine
Workers of America, where the Supreme
Court held that an international union that did
not encourage or support strikes by local
unions could not be held liable for strikes by
local unions in violation of a collective-
bargaining agreement.53 As the senior Justice
in the majority coalition, Brennan kept the
opinion for himself.54 Less than one week
after Brennan circulated a first draft to the
Conference, Burger informed Brennan that he
was working on a dissent and would soon
know whether it was “worthwhile.”55 Four
days later, Burger notified Brennan that he
would simply go along with the majority
rather than continue with his dissent, writing:
“This will confirm my ‘graveside’ acquies-
cence.”56 The Court released a unanimous
opinion in Carbon Fuel three days later.

In Procunier v. Martinez, the Supreme
Court unanimously invalidated administrative
regulations enacted by the California Depart-
ment of Corrections censoring prisoner mail
and limiting prisoner access for legal purposes
to state-licensed investigators or attorneys.57

The Court’s opinion in Martinez, written by
Justice Powell, is particularly noteworthy
because of the high burden it placed on state
regulations concerning prisoner correspon-
dence, and it iswidely considered an important
contribution to the jurisprudence on prisoners’
constitutional rights. Nonetheless, despite
apparently disagreeing with the judgment,
JusticeRehnquist chose not to dissent. Instead,
Rehnquist wrote to Powell: “You have written
a good opinion, and I don’t think the legal
literature would be enriched by my dissenting

on the basis ofmyConference vote. Please join
me.”58

Justice Stewart expressed a similar senti-
ment with respect to the value of dissenting in
Federal Maritime Commission v. Seatrain
Lines, Inc.59 Seatrain asked whether the
acquisition of a carrier’s assets by another
carrier such that there were no further
obligations between carriers constituted an
agreement under the Shipping Act, thereby
bringing it under the Federal Maritime
Commission’s jurisdiction. Writing for the
Court, JusticeMarshall noted that the casewas
of “some importance” because any agreement
subject to the Commission’s jurisdiction and
subsequently approved enjoyed immunity
from antitrust liability.60 In a unanimous
opinion, the Court held that Congress did
not intend to grant the Commission power to
shield agreements of this sort from antitrust
liability. Although the opinion was unani-
mous, Stewart had privately suggested that he
acquiesced to the majority position only
because he considered the case to be compar-
ativelyunimportantwhenhewrote toMarshall
that he “concluded that not many souls would
be saved by any dissenting opinion I might be
able to produce.”61

Coalition Size

The previous section demonstrates that
time constraints and case importance are key
determinants in the decision to withhold
dissenting opinions. With respect to coalition
size and withholding dissent, the most com-
mon argument has been that silent acquies-
cenceon themodernSupremeCourt is likely to
arisewhenawould-be lonedissentergives in to
the majority position. One explanation for this
behavior is that cognitive pressure dictates
acquiescence in a group setting. Beginning
with Solomon Asch’s seminal work on the
tendency toward conformity in groups, social
psychologists have demonstrated that group
members tend to defer to the majority position
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when they find themselves alone in disagree-
ment—even when they know that their own
position is correct.62Applying this literature to
Supreme Court decision-making, Granberg
and Bartels find that unanimous opinions are
the most overrepresented coalition split, and
lone-dissenter opinions the most underrepre-
sented coalition split, among all possible splits
from cases decided during the 1953–2001
Terms using a rectangular distribution that
assumes an equal probability for each split.63

Similarly, Wrightsman interprets the under-
prediction of unanimous opinions and over-
prediction of lone-dissenter opinions by
participants in the Supreme Court Forecasting
Project as evidence that “when most justices
vote one way, pressures exist on the holdout
justice to go along, and often they do.”64

Scholars have also considered acquies-
cence through the lens of broader collegial

dynamics. Judge Posner, for example, once
noted that dissenting is a “source[] of
irritation” on a multimember court and thus
potentially has deleterious consequences for
collegiality.65 Similarly, JusticeBrandeis once
noted that the “[g]reat difficulty of all group
action . . . is when [and] what concessions to
make.Can’t always dissent.”66These collegial
dynamics are a popular explanation for
“dissent aversion” on circuit courts.67 Even
though Supreme Court Justices may face
lower collegiality costs on average than circuit
court judges due to differing institutional
norms, scholars have suggested that collegial-
ity concerns may nonetheless help explain the
production of dissenting opinions.68

Doing what is in the institution’s best
interest is another justification for withhold-
ing dissent in light of coalition size. Unanim-
ity is widely considered to have beneficial

This 1985 letter by Byron White indicates a straightforward use of the term “graveyard dissent,” with no

indication why he chose to silently acquiesce to the majority opinion.
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institutional consequences.69 Chief Justice
John G. Roberts, for example, regularly
emphasizes the institutional value of unanim-
ity and has suggested that issuing more
unanimous opinions will help “the Court
acquire more legitimacy [and] credibility.”70

Justice Ginsburg expressed a similar senti-
ment when she suggested that “[c]oncern for
the well-being of the court on which one
serves . . . may be the most powerful deterrent
to writing separately.” As a result of the
prevailing view concerning unanimity’s in-
stitutional benefits, Justices may be inclined
to silently acquiesce when they would other-
wise be alone in dissent.

The historical records indicate that
would-be lone dissenters are sometimes
sensitive to their solitary position, and ulti-
mately decide to silently acquiesce to the
majority position. Indicating that a graveyard
dissent is conditional on no other Justice
publishing a dissent is one manifestation of
this sensitivity. InUnited States v. Kordel, the
Court upheld the federal government’s use of
evidence obtained in nearly contemporaneous
civil proceedings to help secure criminal
convictions in the face of a claim that this
practice violated the Fifth Amendment’s
protection against compulsory self-incrimina-
tion.71One day after Justice Stewart circulated
the first draft of an opinion for the Court,
Justice Douglas wrote to him: “I voted the
other way. But I have decided not to note my
dissent nor to write in dissent, but to acquiesce
in the opinion as you have written it. If,
however, someone else writes in dissent, I will
reconsider the whole question at that time.”72

Ultimately, with no other Justice writing,
Douglas adhered to his graveyard dissent and
the Court delivered a unanimous opinion.

Two days after Douglas informed Stew-
art that he would withhold dissent absent
another Justice writing in Kordel, Stewart
returned the favor in a pair of influential
standing cases: Association of Data Process-
ing Service Organizations v. Camp73 and
Barlow v. Collins.74 The opinions in these

cases introduced the “zone of interests” test,
which holds that parties have standing when
an injury arises that is within the “zone of
interests” protected by the relevant statutory
or constitutional provision. Stewart wrote an
identical note to Douglas for each case that
read: “I have decided to acquiesce in your
opinion, unless somebody else writes in
dissent.”75

Justice Byron R. White provided another
example of a conditional graveyard dissent in
Blackledge v. Allison.76 In Blackledge, the
Court held that a district court erred by
summarily dismissing a petition for a writ of
habeas corpus by an inmate who had
presented substantial evidence that the prose-
cutor secured a plea bargain with an unkept
promise. After Justice Stewart circulated a
draft opinion for the majority, White wrote to
him: “I shall acquiesce in this case but may
reconsider if a dissent is written.”77 Ultimate-
ly, no other Justice wrote separately and the
Court delivered a unanimous opinion.

Even Justice Rehnquist, whom a former
clerk referred to as “the lone dissenter”
because he was “not a ‘go along to get along’
guy” and “had the intellectual confidence to
state his views, even if this frequently meant
standing alone,” sometimes appeared sensi-
tive to being a lone dissenter.78 In Torres v.
Puerto Rico, for example, the Court held that
the Fourth Amendment’s prohibition against
unreasonable searches and seizures applied
to Puerto Rico. The Court also invalidated a
Puerto Rican law allowing authorities to
search the luggage of anyone arriving in the
territory from the United States without a
warrant.79 Responding to Chief Justice
Burger’s circulation of a draft opinion for
the Court, Rehnquist wrote: “Although I was
in dissent in Conference, I would imagine
there is little probability of my solitary
position prevailing. I therefore join your
opinion.”80

Justice Powell also referenced his status
as a prospective lone dissenter when acqui-
escing to the majority’s position in Thor
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Power Tool Co. v. Commissioner of Internal
Revenue.81 In Thor Power Tool, the Court
upheld an Internal Revenue Service decision
to disallow a company’s claimed offset and
deduction for bad debts. After most of the
other Justices had joined Justice Blackmun’s
majority opinion, Powell wrote to Blackmun:
“In view of the universal acclaim of your fine
opinion . . . I don’t want to be a discordant
note. Accordingly, I cheerfully join you,
despite continuing reservations.”82 Ultima-
tely, the Court issued a unanimous opinion in
Thor Power without separate writing.

These exchanges demonstrate that Jus-
tices sometimes reconsider their positions as
would-be lone dissenters. However, the
historical evidence also indicates that grave-
yard dissents sometimes materialize after a
prospective dissenting coalition falls apart.
This was evident in DeBartolo Corp.,
discussed previously.83 Another example
occurred in Golden State Bottling Co. v.
National Labor Relations Bd., where the
Court affirmed a lower court judgment that
the National Labor Relations Board could
order the purchaser of a business to reinstate
an employee who had been discharged by the
previous owner when the purchaser had

knowledge that an unfair labor practice had
occurred.84 At Conference, Justices Stewart,
Powell, and Rehnquist voted to reverse.
Shortly after Justice Brennan circulated a
draft of the majority opinion, however,
Stewart joined, noting in a letter to Brennan
with copies to the Conference that he had
“concluded . . . that it would be a waste of
time and printer’s ink to dissent on [a] factual
issue.”85 Rehnquist joined Brennan’s opinion
on the same day, without mentioning his
previous inclination to dissent.86 One day
later, apparently not yet having received
Rehnquist’s join note, Powell wrote to
Rehnquist: “As Potter has deserted us, and
all others (except the Chief) also have joined
Bill Brennan, I am on the verge of surrender-
ing.”87 Then, presumably having learned
about Rehnquist’s defection in the interim,
Powell wrote to Brennan and the Conference:
“While I still do not agree with the conclusion
you reach, there is much to Potter’s view that
the issue is factual and there is little point in
dissenting on this ground.” In exchange for
going along with the opinion, Powell re-
quested that Brennan eliminate a footnote
touching on the question of where the burden
of proof lied in demonstrating a purchasing

Justice Rehnquist’s amusing and candid note to ThurgoodMarshall is a good example of a common reason why

a Justice might withhold dissent: running out of time and energy at the end of the Term.
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corporation’s knowledge. Brennan accom-
modated this minor request, and the Court
subsequently delivered a unanimous opinion
in Golden State Bottling with no remaining
trace of the original three-Justice minority
coalition.

In P.C. Pfeiffer Co. v. Ford, the Supreme
Court clarified the meaning of the phrase
“maritime employment” for purposes of
coverage under the Longshoremen’s and
Harbor Workers’ Compensation Act.88 After
Justice Powell circulated a draft opinion for
the Court, Justice Stewart replied: “It seems to
me that our function in this case is to give
authoritative construction to this miserably
written Act so as to resolve the conflicts and
minimize future litigation as to its cover-
age.”89 Stewart continued: “While I hold
another view as to the coverage of the Act, I
have decided not to write anything in dissent
and shall acquiesce in your opinion for the
Court unless somebody else circulates an
expression of dissenting views.”90 On the
same day Stewart circulated his memo, Justice
Stevens responded: “Myviews are the same as
Potter’s.”91 This left Justice Rehnquist alone
in dissent, although he conceded nearly one
week later with a note to Powell that read: “I
have decided to surrender my dissenting vote
inConference to superior numbers, and hereby
join your opinion.”92 The exchanges in P.C.
Pfeiffer illustrate howaprospective dissenting
coalition can unravel into a series of graveyard
dissents while further demonstrating the
impact of perceived case importance on
decisions to acquiesce.

One additional example reinforces these
themes. In First National Bank of Atlanta v.
Bartow County Board of Tax Assessors, the
Supreme Court held that a state need not
allow a bank to deduct the full value of tax-
exempt United States obligations from its net
worth.93 Justice Blackmun circulated a first
draft of the Court’s opinion on February 4,
1985, and quickly received joins from all but
Burger, Powell, and White, who were
together in dissent. Although Powell had

agreed to draft a dissenting opinion, he
subsequently sent a private note to Burger
on February 12 observing that he had lost his
enthusiasm: “I find Harry’s opinion suffi-
ciently convincing that I would rather not
take the time to prepare a dissent. I hope you
will let me off the hook.”94 Two days later,
Powell joined Blackmun’s majority opinion,
leaving Burger and White alone in dissent.
About one month passed before White
notified Blackmun of his decision to acqui-
esce: “My dissent in this case will be a silent
one—the graveyard type.”95 On the follow-
ing day, Burger capitulated as well with a
letter to Blackmun that read: “I will join
Byron’s ‘graveyard’ dissent so this case can
come down next week.”96 Five days later the
Court delivered a unanimous opinion in First
National Bank.

Conclusion

The old consensual norm governing
Supreme Court decision-making eroded dur-
ing the twentieth century. Frequent dissents
and separate opinion writing are now the
norm. Nonetheless, a vestige of the old norm
seems to persist even after the explosion of
separate opinion writing through the use of
graveyard dissents. Drawing from private
memoranda exchanged by Justices during the
Burger Court, the historical evidence pre-
sented here suggests that the norm of silent
acquiesce continued at least to some extent
into the modern era. Moreover, this historical
evidence yields important insights into Su-
preme Court decision-making. As an initial
matter, time constraints and case importance
seem to be critical considerations in deciding
whether to withhold dissent. Although grave-
yard dissents often come from would-be lone
dissenters, the evidence presented here
suggests that they also arise when prospective
dissenting coalitions fall apart.

Understanding why Justices withhold
dissent helps inform the normative debate
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over this practice’s continuation. Justice
Stevens has been the norm’s most vocal
critic. In his memoir, for example, Stevens
noted that Justice White regularly issued
graveyard dissents and criticized the practice
because “the institution and the public are
better served by an accurate disclosure of the
views of all of the justices in every argued
case.”97 This argumentmay carry less weight,
however, if graveyard dissents tend to be
issued in comparatively unimportant cases
with little public visibility. Moreover, since
graveyard dissents typically result in unani-
mous opinions, any institutional benefits
generated by unanimous opinions may out-
weigh the costs associated with withholding
dissent in comparatively unimportant cases.
Graveyard dissents may also have positive
collegiality effects.

This project also has important implica-
tions for our understanding of what motivates
Supreme Court decision-making. The con-
ventional wisdom is that Supreme Court
Justices are motivated by a desire to imple-
ment their legal and/or policy preferences.98

From these perspectives, one seemingly
puzzling aspect of graveyard dissents is that
they involve Justices voting contrary to their
sincere preferences. Notwithstanding the
conventional wisdom about Supreme Court
decision-making, however, a recent interdis-
ciplinary stream of research contends that a
broad range of institutional goals motivates
judicial behavior.99 By widening our theoret-
ical perspective on Supreme Court decision-
making to incorporate a host of institutional
goals, it is clear that graveyard dissents are
not necessarily evidence of Justices voting
against their sincere preferences; rather,
graveyard dissents are indicative of the fact
that institutionally grounded preferences
sometimes trump legal or policy preferen-
ces—particularly in comparatively unimpor-
tant cases.

Whether Justices on the contemporary
Supreme Court continue to issue graveyard
dissents is an important remaining question.

After all, graveyard dissents are a potential
explanation for recently observed increases in
consensual decision-making.100 That consen-
sus on the contemporary Court is typically
observed in cases that many would deem
comparatively unimportant is consistent with
the evidence regarding acquiescence pre-
sented here. Nonetheless, publicly available
information does not allow us to ascertain
whether graveyard dissents are currently in
use. This fact raises a separate question about
whether the evidence presented here is
applicable to other time periods. Although
this study specifically focuses on the Burger
Court, there is reason to think that the findings
may not be time bound. As an initial matter,
the evidence presented here demonstrates that
graveyard dissents continued even after
institutional reforms during the Burger Court
could have resulted in the “death of acquies-
cence.”101 Furthermore, one factor that raises
generalizability concerns when focusing
specifically on the Burger Court is that it is
perceived to have been a Bench marked by
deep interpersonal frictions.102 But, if any-
thing, this fact should have decreased the
proclivity to withhold dissent. Indeed, we
might even expect to observe a greater
inclination to withhold dissent during more
collegial periods. In addition, evidence from
more recent Terms on voting patterns and
coalition splits that is consistent with the
issuance of graveyard dissents eases concerns
about generalizability.103 Last, it is worth
noting that some of the evidence presented
here comes from Justices who served before
and after Burger.
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