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PREFACE 
Business as Unusual as Usual 

This is the 15th Green Bag Almanac & Reader. For an explanation of why 
we at the Green Bag think the world is a better place with the Almanac & 
Reader than without it, read the “Preface” to the 2006 edition. It is available 
on our website (www.greenbag.org). 

I. 
Our Autograph Plans, Rescripted 

Every year, we combine four flavors of material in the Almanac & Reader: 
(1) exemplary legal writing, some presented via recommendations by respecta-
ble authorities, some reprinted in whole or in part in the book; (2) reviews of 
the year just past, written by articulate people who’ve been paying attention; 
(3) items organized around a theme1 and scattered throughout the book; and 
(4) odds and ends that strike us as useful or interesting. 

Also, each new edition of the Almanac & Reader sees some things change 
a bit and some stay pretty much the same. This time around, our coverage of 
exemplary legal writing and our reviews of the events in the year just past 
have not changed much since last year — other than the particular exemplars 
and particular events, of course. And it’s the same for our customary magpie’s 
collection of odds and ends, which remains miscellaneously different from 
and similar to prior years’ hodge-podges.  

But the theme. Oy. That is another matter entirely. Here is how we ex-
plained it in the Spring 2020 issue of our flagship journal, the Green Bag: 

We’ve had no word in recent weeks about defects in our publica-
tions, but we have suffered another kind of publication misfortune, 
which we now disclose: we should have taken better snapshots 
sooner. 

It involves the 2020 Green Bag Almanac & Reader. When it is 
— eventually — in print, it will feature facsimiles of notes written 
by U.S. Supreme Court Justices, dating from 1887 to 1997. Each 
will be accompanied by scholarly commentary and a transcription 
(some Justices having bad handwriting).  

                                                                                                                            
1 The themes have ranged widely over the years, and have included, for example, games (baseball in 
2010, whist in 2018), individuals (Rex Stout in 2012, Thurgood Marshall in 2018), and events (pres-
idential elections in 2008, Philadelphia’s 1887 constitutional centennial celebrations in 2014). And 
so on and so on. 
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The originals of many of the notes are held by the Manuscript 
Division of the Library of Congress. When we were collecting 
many, many interesting notes and attempting to enlist appropriate 
scholars to write about them, we quickly took usable2 (but not 
publishable-quality) snapshots of each note. There were a lot of 
them, and we did not know which ones would eventually be paired 
with scholars who would deliver good papers about them.  

The idea was to provide those useable images to scholars, and 
return to the Library later to invest the time and effort to make 
fine, publishable-quality scans of just the notes — those happy few 
— that would in fact appear in the Almanac & Reader. But then, 
just as we were getting set to head back to the Library, it closed, 
quite reasonably but inconveniently.  

So, the Almanac & Reader, mostly ready to go, waits in the 
starting gate, ready to gallop to the printer after we make one visit 
to the Library — soon, we hope, and safely, we expect — for those 
good images of notes. Until then, and with apologies for the delay, 
we’ll be sharing an occasional outtake, starting with the note on 
the next page, which proves the Green Bag is not alone in being 
overtaken and slowed by unexpected and intractable events.3 

Then, when we learned that the situation at the Library of Congress 
would persist until at least September — for the same perfectly reasonable 
pandemic reasons — we decided that we would have to carry on into print 
with our less-than-perfect digital images. When we can, will put out a supe-
rior set of images, probably in a convenient issue of the Green Bag or our 
Journal of Law, or in next year’s Almanac & Reader. What we have here is 
not bad. It is sufficient for our purposes, and the parts that are illegible are 
that way because of the lousy handwriting of the writers. Crisper reproduction 
of their chicken scratch would not improve readability. But still, it would be 
nice to have something a bit nicer. Sorry about that! 

Now to the thematic content itself. In each month of this Almanac & 
Reader you will find a note or letter (or maybe more than one), connected to 
a particular U.S. Supreme Court Justice (or maybe more than one). It is (or 
they are) accompanied by commentary from a modern scholar, which is in turn 
followed by an “Editors’ Appendix” consisting of some additional associated 
judicial writing that we think you might enjoy. Transcripts are provided where 
the handwriting might be hard on the eyes or the patience of the reader. 

  
                                                                                                                            
2 Corrected here from “useable” at the prompting of Bryan Garner. 
3 Our Misfortune, 23 Green Bag 2d 173 (2020). 
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TAFT, VAN DEVANTER,  
AND THE SUMMER OF 1922 

Greg Goelzhauser† 
On August 19, 1922, Chief Justice William Howard Taft wrote to Justice 

Willis Van Devanter relaying a summer’s worth of miscellany. The message 
encapsulates fallout from the Taft Court’s first term, including a fluctuating 
cast of characters and blowback to its most visible decisions. It also captures 
a blossoming relationship between sender and recipient. Taft would later call 
Van Devanter “my strength” and “my chancellor,”1 but the two did not know 
each other well when Taft joined the Court in 1921, despite Taft having nom-
inated Van Devanter to the position as president in 1910.2 On the bench, 
Taft’s “winning personality” and “distinctive managerial outlook”3 contrasted 
with Van Devanter’s orientation as a “very reserved”4 person who displayed 
“extreme conscientiousness and thoroughness in endeavoring to get to the 
bottom of every question of fact and law.”5 Together, “It was almost inevitable 
that [they] would share the Court’s leadership — Taft as social leader and 
Van Devanter as task leader — for each needed what the other had.”6 

•      •      •      • 
Taft wrote to Van Devanter from his summer home in Pointe-au-Pic, then 

a village municipality just outside of (now merged with) Murray Bay (now 
La Malbaie) in Quebec, Canada. The area was, and remains, “a vacation  
 

                                                                                                                            
† Associate Professor, Department of Political Science, Utah State University. Copyright 2020 Greg 
Goelzhauser. 
1 Walter F. Murphy, In His Own Image: Mr. Chief Justice Taft and Supreme Court Appointments, 
1961 Sup. Ct. Rev. 156, 166 (1961) (quoting Taft). 
2 M. Paul Holsinger, The Appointment of Supreme Court Justice Van Devanter, 12 Am. J. Legal Hist. 
324, 331 (1968). Van Devanter, who like Taft long coveted the high bench, owed his position more to 
“years of careful planning, constant political maneuvering, and the support of the ‘right’ people in high 
offices.” Id. at 335. Upon his own nomination in 1921, Taft wrote to Van Devanter, “I am glad to come 
into close personal and official relations with you.” David J. Danelski, The Influence of the Chief Justice 
in the Decisional Process of the Supreme Court Revisited: Personality and Leadership, in The Chief 
Justice: Appointment and Influence 71 (David J. Danelski and Artemus Ward eds., 2016) (quoting Taft). 
3 Robert Post, Judicial Management and Judicial Disinterest: The Achievements and Perils of Chief 
Justice William Howard Taft, 1998 J. Sup. Ct. Hist. 50, 53 (1998). 
4 Herbert Wechsler, Clerks of the Court on the Justices, in The Making of the New Deal: The 
Insiders Speak 53 (Katie Louchheim ed., 1983). 
5 Supreme Court Bar Honors Late Justice Van Devanter, 28 A.B.A.J. 239, 239-240 (1942). 
6 Danelski, supra note 2, at 74. 
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William Howard Taft. _________________________________________________________ 

spot for the privileged.”7 Taft spent his early years in Murray Bay “play[ing] 
golf and tennis, frolic[king] with his children, [and] tak[ing] long walks.”8 He 
often shared the links with Justice John Marshall Harlan,9 who also spent 
summers in Murray Bay and fondly recalled playing with the “rolly-polly 
youngster.”10 Later, with every grandchild “an additional room was added” 
until the house “ended up sleeping [26], including servants, with seven bath-
rooms.”11 Around town he was affectionately known as “petit juge” and locals 
“raised their caps, as to a seigneur, when he drove down the steep roads.”12 
                                                                                                                            
7 Philippe Dube, Charlevoix: Two Centuries at Murray Bay 2 (1990). 
8 Robert Lee Dunn, William Howard Taft: American 43-44 (1908). 
9 Ross E. Davies, The Judicial and Ancient Game: James Wilson, John Marshall Harlan, and the 
Beginnings of Golf at the Supreme Court, 35 J. Sup. Ct. Hist. 122, 124 (2010). 
10 Dunn, supra note 8, at 49. 
11 Charles P. Taft, My Father the Chief Justice, 1977 Y.B. Sup. Ct. Hist. Soc’y 5, 7 (1977). 
12 I Henry F. Pringle, The Life and Times of William Howard Taft: A Biography 123-124 (1964). 
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Willis Van Devanter. _________________________________________________________ 

After a pleasant greeting, Taft tells Van Devanter he “had a great time in 
England,” promising, “I’ll tell you about it when I see you.” At the end of the 
1921 term, Taft sailed to England for three weeks “to make a comprehensive 
study of the English judicial system with a view to applying its best features to 
our own courts.”13 Taft had long been interested in English judicial admin-
istration, which he considered more efficient in several particulars.14 During 
the trip he watched court proceedings and met with members of the bench 
and bar, while also enjoying numerous “receptions, luncheons, dinners [and] 
other entertainments.”15 Taft returned home in time to deliver an address at 
the American Bar Association’s annual meeting, using insights gleaned abroad 
                                                                                                                            
13 Taft Asks Britons not to be Misled by Factions Here, N.Y. Times, June 20, 1922, at 2 (quoting Taft). 
14 See, e.g., William H. Taft, Inequalities in the Administration of Justice, 20 Green Bag 441 (1908), 
reprinted in 2 Green Bag 2d 315 (1999) (referencing English practice to support proposed reforms). 
15 Taft to Meet King at Harvey Dinner, N.Y. Times, June 15, 1922, at 6. 
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to advance his call for reforms such as creating a federal judicial conference, 
adopting procedural rules unifying law and equity, and eliminating much of 
the Supreme Court’s mandatory jurisdiction.16 

Taft next shares news with Van Devanter about two unwell colleagues. 
Justice Louis Brandeis informed Taft that Justice Oliver Wendell Holmes 
“had to be operated on for his prostate gland” but “went through all right 
and is progressing favorably,” while Holmes separately sent “a lead pencil 
note . . . written in a hospital bed” declaring that “the pincers of the gods 
had got hold of him at last but that he would be ready for work on October 
1st.” At age 81, Holmes recognized his relatively good health fortune since 
being shot three times during the Civil War.17 Holmes had been indisposed 
during the 1921 term, and Taft told his brother Horace that Holmes “ought 
to retire,” including him among a group of justices who were “weak members 
of the Court to whom I cannot assign cases.”18 Holmes, however, recovered 
sufficiently to join his colleagues on the bench in October, though he could 
not be described as “clearly on the mend” until spring.19 Far from retiring, 
Holmes outlasted Taft on the Court by nearly two years and outlived him by 
nearly five despite being more than 16 years his elder.  

Justice Mahlon Pitney’s wife Florence Shelton reported to Taft that her 
husband “had an operation for the removal of a cyst from his jaw, and then 
had had a rest cure in a sanitarium.” Pitney wanted it known that he “expected 
to be on board rested and efficient October 1st,” but Taft noted that Shelton’s 
conveyance “lacked her personal assurance on this point.” Toward the end of 
the 1921 term, Pitney was diagnosed with “arteriosclerosis affecting the cer-
ebral arteries.”20 Taft told Horace that Pitney’s “nervous breakdown” made 
him another of “the weak members . . . to whom I cannot assign cases.”21 
About one month after Taft wrote Van Devanter, the press reported Pitney 
was “a patient at [a] private sanitarium” but that “his condition is not serious.”22 
Days before this news broke, however, Shelton relayed to Taft that Pitney’s 
doctors thought he should resign, though he was reluctant because he did 
not yet qualify for a full pension.23 In turn, Taft lobbied for a special bill to 
                                                                                                                            
16 William Howard Taft, Possible and Needed Reforms in Administration of Justice in Federal Courts, 
8 A.B.A.J. 601 (1922). 
17 G. Edward White, Justice Oliver Wendell Holmes: Law and the Inner Self 456 (1993). 
18 Richard D. Friedman, Tribal Myths: Ideology and the Confirmation of Supreme Court Nomina-
tions, 95 Yale L.J. 1283, 1307 n. 147 (1986) (quoting Taft). 
19 White, supra note 17, at 457. 
20 Murphy, supra note 1, at 177. 
21 Friedman, supra note 18, at 1307 n. 147 (1986) (quoting Taft). 
22 Justice Mahlon Pitney Ill, N.Y. Times, September 22, 1922, at 12. 
23 Murphy, supra note 1, at 176-177. 



GREG GOELZHAUSER 

296 10 JOURNAL OF LAW (ALMANAC EXCERPTS) 

allow his former nominee to retire with full benefits.24 The legislation passed 
in December 1922 and Pitney resigned effective at year’s end.25 

Next, Taft tells Van Devanter that Justice William R. Day sent news of his 
pending appointment as “umpire in the mixed claims commission under the 
treaty of peace with Germany.” After the Senate refused to ratify the Treaty 
of Versailles, the U.S. and Germany signed a bilateral peace treaty. By agree-
ment, the Mixed Claims Commission would adjudicate claims brought by the 
U.S. or its nationals seeking redress from Germany or its nationals.26 Each 
country appointed one commissioner and agreed on an “umpire to decide 
upon any cases concerning which the commissioners may disagree, or upon 
any points of difference that may arise in the course of their proceedings.”27 
With respect to the umpire, Germany “requested President Harding to desig-
nate an outstanding American jurist.”28 Day was a natural choice because he 
had experience with international affairs, including having served as secretary 
of state, and intended to retire due to illness in any event. During the previous 
term, Taft told Horace that “Day had the grip,” adding him to the lengthy 
list of “weak members . . . to whom I cannot assign cases.”29 Taft’s letter to 
Van Devanter closes with the postscript, “We shall miss dear old Day much. 
His experience, wise counsel and real wit have made him a fine colleague.”  

Separately regarding Day’s departure, Taft notes, “[George] Sutherland 
will doubtless be named to succeed Day[.] He will be a good man and a hard 
worker. He will be one of our kind I think.” Taft was correct that Suther-
land would be the next nominee, but it would be to replace Justice John 
Clarke rather than Day. Not long after Taft wrote the letter, Clarke stepped 
down after six years on the bench. He told Brandeis, “I would die happier if 
I should do all that is possible to promote the entrance of our government 
into the League of Nations than if I continued to devote my time to deter-
mining whether a drunken Indian had been deprived of his land before he 
died or whether the digging of a ditch in Iowa was constitutional or not.”30 
Although President Woodrow Wilson hoped Clarke would continue work-
ing with “Brandeis to restrain the Court in some measure from [its] extreme 

                                                                                                                            
24 Id. at 177. 
25 Walter F. Pratt, Judicial Disability and the Good Behavior Clause, 85 Yale L.J. 706, 720 n. 64 (1976). 
26 Mixed Claims Commission, U.S.-Germany, August 10, 1922, 42 Stat. 2200.  
27 Id. 
28 Joseph Conrad Fehr, Work of the Mixed Claims Commission, 25 A.B.A.J. 845, 846 (1939). 
29 Friedman, supra note 18, at 1307 n. 147 (1986) (quoting Taft). Joseph McKenna also made the list. 
30 The Supreme Court Justices: Illustrated Biographies, 1789-2012, at 307 (Clare Cushman ed., 3rd 
ed. 2013). 
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reactionary course,”31 Clarke lamented that he was “agreeing [with Brandeis] 
less and less.”32 Hearing and heart ailments left him indisposed.33 

As for expecting Sutherland to be the next nominee, “Seldom in the his-
tory of the Court has a successor-candidate been so universally obvious.”34 It 
was especially obvious to Taft because he had just overcome President Warren 
Harding’s commitment to seat Sutherland at the first opportunity. After G. 
Edward White’s death unexpectedly opened the center chair, which Taft had 
previously told Harding was the only seat on the Court he would accept,35 
the president “procrastinated, hoping for [Clarke’s] rumored impending res-
ignation” so he could nominate Taft and Sutherland.36 Meanwhile, Taft was 
“[a]lmost beside himself with anxiety” and “pulled out all the stops . . . 
through intermediaries [to convince Harding] that no additional vacancy 
would occur.”37 Neither Taft nor Van Devanter would have doubted that 
Sutherland would be a “good man . . . hard worker . . . [or] one of our kind” 
since both had been close to him for years.38 Nonetheless, Sutherland proved 
Taft correct on all fronts. Brandeis observed to then-Professor Felix Frank-
furter that Sutherland was “a mediocre Taft,”39 but had “fine character,”40 
while Holmes entertained the conference with his affectionate greeting, 
“Sutherland, J., tell me a story.”41 Moreover, Sutherland was known to “drive 
himself unmercifully to get his opinions out”42 and later became “intellectual 
leader” of the Four Horsemen under Chief Justice Charles Evans Hughes.43 

Taft closed his paragraph on Day’s departure with related thoughts on a 
pending case:  
                                                                                                                            
31 Id. (quoting Wilson). 
32 Id. (quoting Clarke).  
33 Id. at 308.  
34 Henry J. Abraham, Justices, Presidents, and Senators: A History of the U.S. Supreme Court Ap-
pointments from Washington to Bush II 147 (5th ed. 2008). 
35 During a pre-inaugural meeting, Harding asked Taft if he would accept an appointment to the 
Court but also informed him that he planned to put Sutherland on the bench. Taft said that a posi-
tion on the Court “was and always had been the ambition of my life” but that he “could not accept 
any place but the Chief Justiceship” after “having been President, and having appointed three of the 
present Bench and three others, and having protested against Brandeis.” Robert C. Post, Mr. Taft 
Becomes Chief Justice, 76 U. Cin. L. Rev. 761, 772 (2008) (quoting Taft). 
36 Abraham, supra note 34, at 147. 
37 Id.  
38 Joel Francis Paschal, Mr. Justice Sutherland: A Man Against the State 115 (1951). 
39 Melvin I. Urofsky, The Brandeis-Frankfurter Conversations, 1985 Sup. Ct. Rev. 299, 310 (1985) 
(quoting Brandeis). 
40 Id. at 338 (quoting Brandeis). 
41 Paschal, supra note 38, at 116. 
42 Alpheus Thomas Mason, Chief Justice Taft at the Helm, 18 Vand. L. Rev. 367, 381 (1965). 
43 Robert W. Langran, Why Are Some Supreme Court Justices Rated as ‘Failures’?, 1985 Y.B. Sup. 
Ct. Hist. Soc’y 8, 9 (1985). 
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We ought to decide the West Virginia gas case before [Day] goes 
off because we need his vote and we ought not to have the case 
reargued a second time. You said that you expected to stay in 
Washington a few weeks and work on that case, but I know how 
easy it is in vacation to ignore resolutions made before. I write 
now to ask whether you think you could have the opinion for cir-
culation when we meet. 

Taft was referring to Pennsylvania v. West Virginia, in which the Court ul-
timately invalidated a West Virginia law requiring its natural gas producers 
to satisfy in-state demand before selling out-of-state.44 Due to turnover, and 
despite Taft’s hope, the Court went on to hear a third round of oral arguments 
in 1923. Notwithstanding Taft’s ability to forge unanimity and encourage 
dissent suppression,45 Holmes, Brandeis, and Justice James McReynolds wrote 
separate dissents in the “gas case.” Moreover, there is indication of a taxing 
internal debate, with Brandeis telling Frankfurter, “The most terrible thing 
[the Court] did [all term] was [the] assumption of jurisdiction” in the gas 
case, adding that “Van D[evanter] by general phrases glides over [the] total 
absence of jurisdictional bases in [the] Record.”46 Even if Taft’s preferred 
disposition was secure, he would have valued Day’s vote because narrow 
winning coalitions were thought to harm the Court’s prestige. 

Taft’s gentle encouragement for Van Devanter to complete his draft 
opinion would likely become a regular occurrence. Taft had long been aware 
of what Sutherland later called Van Devanter’s “pen paralysis.”47 When Taft 
was president, he had been reluctant to nominate Van Devanter to the Su-
preme Court after learning about his lack of opinion productivity on the 
Eighth Circuit.48 Relenting, Taft wrote:  

I took Van Devanter only after a long investigation in which I 
found that he had been sick and his wife ill, and after a full letter of 
explanation from him. I think perhaps the dilatory habit in respect 
to turning out opinions could be corrected by close association 
with a court that sits all the time in the same city, and where the  
 

                                                                                                                            
44 262 U.S. 553 (1923). 
45 See, e.g., Barry Cushman, Inside the Taft Court: Lessons from the Docket Books, 2015 Sup. Ct. 
Rev. 345 (2015); Robert Post, The Supreme Court Opinion as Institutional Practice: Dissent, Legal 
Scholarship, and Decisionmaking in the Taft Court, 85 Minn. L. Rev. 1267 (2001). 
46 Urofsky, supra note 39, at 312 (quoting Brandeis).  
47 Alexander Bickel, Mr. Taft Rehabilitates the Court, 79 Yale L.J. 1, 35 (1969) (quoting Hughes 
attributing the comment to Sutherland). 
48 Holsinger, supra note 2, at 332. 
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comparison between him and the other judges will be constant, 
and when he knows why it is that I seriously hesitated before taking 
him.49 

Taft had been too optimistic about Van Devanter’s “dilatory habit.” During 
their first term together, Van Devanter tied the ailing Pitney for fewest ma-
jority opinions with 11, while Taft wrote the second most with 27.50 Aside 
from Van Devanter, the only justices who wrote fewer than 20 majority 
opinions were all ill and named to Taft’s list of “weak members . . . to whom I 
cannot assign cases.”51 Holmes, who also made that list, led the Court with 29 
majority opinions. In total, during 26 full terms on the bench, Van Devanter 
wrote the fewest majority opinions 21 times.52 Later, Taft concluded that his 
dear friend’s high standards made him “opinion-shy.”53 Nonetheless, Van 
Devanter remained highly regarded by his colleagues because, as Hughes put 
it, “his careful and elaborate statements in conference, [along] with his accu-
rate review of authorities, were of the greatest value.”54 

Toward the end of the letter, Taft adds, “I suppose you have noted the 
yawping of Gompers and La Follette over the Child Labor and Coronado 
cases, but I have not seen heard much of an echo. I think we did good work 
in those cases.” The “Child Labor” case was Bailey v. Drexel Furniture.55 In 
Bailey, Taft wrote for an 8-1 Court invalidating the Child Labor Tax Law, 
which taxed net profits at ten percent for firms found to be unlawfully employ-
ing children. The measure was a direct response to Hammer v. Dagenhart,56 
with “Congress . . . acting upon the belief that it could do under the taxing 
power what the Supreme Court had said it could not do under the commerce 
power.”57 In Bailey, however, the Court found that the law’s “prohibitory 
and regulatory effect and purpose” made it a penalty rather than a tax.58 To 
call it otherwise, the Court argued, “would be to break down all constitu-

                                                                                                                            
49 Bickel, supra note 47, at 39 (quoting Taft). 
50 Data compiled from the Supreme Court Database, available at https://scdb.wustl.edu. 
51 Friedman, supra note 18, at 1307 n. 147 (1986) (quoting Taft). 
52 Data compiled from the Supreme Court Database, supra note 50. This count excludes justices 
who did not serve a full term but includes those who missed time without resigning. In four of those 
twenty-one years, Van Devanter tied for the lowest number of majority opinions. Van Devanter is 
also among the leading justices in producing noted dissents. Madelyn Fife et al., Concurring and 
Dissenting without Opinion, 42 J. Sup. Ct. Hist. 171, 177 (2017). 
53 Murphy, supra note 1, at 166 (quoting Taft). 
54 Bickel, supra note 47, at 35 n. 145 (quoting Hughes). 
55 259 U.S. 20 (1922). 
56 247 U.S. 251 (1918). 
57 William A. Sutherland, The Child Labor Cases and the Constitution, 8 Cornell L.Q. 338, 338 (1922). 
58 Bailey, 259 U.S. at 37. 
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tional limitation of the powers of Congress and completely wipe out the 
sovereignty of the States.”59 

The “Coronado” case was United Mine Workers of America v. Coronado.60 
It arose out of a labor dispute that grew into “a drama of spectacular propor-
tions,” with “citizens . . . savagely beaten, even murdered, others . . . impris-
oned on criminal charges, nearly half a million dollars worth of local property 
. . . destroyed, and United States regular army troops . . . dispatched . . . to 
quell the violence.”61 Taft’s opinion for a unanimous Court advanced two key 
conclusions. First, the Court held that unincorporated labor organizations 
could be sued under federal law. It is this aspect that led one contemporary 
commentator to observe, “Few decisions of the United States Supreme Court 
since the famous Dred Scott case of 1857 have called forth as much discussion 
on the part of the man in the shop or the street.”62 Second, the defendant 
labor organizations could not be held liable under federal law for conspiracy 
— as they had been at trial — because coal mining, the target of their protest, 
did not directly implicate interstate commerce.63 

Samuel Gompers and Robert La Follette were longtime Taft antagonists. 
Indeed, the definitive Taft biography singles out both as leaders of the polit-
ical “revolt” that plagued Taft’s career in office.64 Gompers was founder and 
president of the American Federation of Labor (AFL). His persistent criti-
cism of “Injunction Judge Taft”65 dated back to at least 1893, when he cri-
tiqued the Eighth Circuit judge for issuing labor injunctions in an “attempt 
to bounce the people out of their liberty and their privileges” while imposing 
a “system of semi-slavery.”66 Responding to his active opposition during the 
1908 presidential campaign, Taft accused Gompers of making “fustian and 
buncombe . . . appeals . . . to his supposed followers” in “as audacious an act 
of political effrontery as has ever occurred in the history of politics.”67 Even 

                                                                                                                            
59 Id. at 38.  
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convinced otherwise by Brandeis, who had written a draft dissent developing the argument the previous 
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66 President Gompers Talks, N.Y. Times, April 4, 1893, at 8. 
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out of office in 1915, Taft charged Gompers with favoring “discriminatory” 
policies and being “beset with the evil of being intoxicated with power.”68 

La Follette was a political adversary who as a Wisconsin senator had led 
“Republican insurgents” in opposition to the Taft administration.69 Most 
notably, with tariff reform having been a key plank in Taft’s 1908 platform, 
La Follette spearheaded “a brilliant and bitter attack” on a president-backed 
bill in 1909.70 In 1910, La Follette refused Taft’s invitation to meet to discuss 
judicial nominations, choosing instead to send a public letter conveying his 
“one suggestion” to select people whose jurisprudential philosophies showed 
“due regard to the interest of the people” and excluded those who demonstrat-
ed “bias[] toward special interests.”71 Taft later withheld patronage from the 
insurgents, including La Follette’s preferred pick for U.S. Attorney,72 because 
of their “attitude in general,” while La Follette responded by obstructing Taft’s 
bureaucratic nominees.73 Then in 1912, La Follette challenged Taft in the 
Republican primary, joining Theodore Roosevelt in what Taft supporters 
considered a “conspiracy” to deprive him of the nomination.74 

Taft’s foes wasted little time attacking two of his first term’s most visible 
decisions. After Bailey, Gompers announced that he would lead a coalition 
seeking a constitutional amendment to abolish child labor.75 He then called 
Coronado the “climax” in a series of anti-labor decisions issued “since the 
ascension to the Chief Justiceship of Mr. Taft.”76 Gompers was particularly 
incensed by the Court’s use of the word “regret” to describe its view toward 
overturning the jury award on jurisdictional grounds.77 Attributing the lan-
guage to Taft, Gompers denounced the sentiment as “gratuitous, bitter and 
unforgivable.”78 The next day La Follette called Coronado “ominous in what 
it foreshadows for the future of union labor,” adding, “No doubt our Supreme 
Court feels secure behind the bulwark of a written constitution, the meaning of 

                                                                                                                            
68 Taft Cautions Labor, N.Y. Times, August 27, 1915, at 10. 
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which that court has arrogated to itself the function of finally determining.”79 
Not to be outdone, two days later Gompers spoke of Coronado when he said, 
“Just as slavery had a demoralizing influence upon the industry and politics 
of the South, so will involuntary servitude imposed upon the workers of our 
country have its baneful influence upon all the people regardless of what 
their situation in life may be.”80 

The rhetoric reached its pinnacle at the AFL’s annual convention in 
Taft’s hometown of Cincinnati, Ohio from June 12 through June 24. On 
convention eve, Gompers, appearing “[m]ilitant and apparently determined 
to wage war,” used Bailey and Coronado as rallying cries: 

Twice within a few days the Supreme Court of our land has ren-
dered decisions fitting only to the dark days of old. There is a brazen 
movement at work to destroy every progressive institution and to 
submerge human rights for the sake of profiteers and industrial 
autocrats. Our consideration of industry and of industrial problems 
will be from the point of view of service to the masses of our people. 
Our consideration of political problems will be from the point of 
view of freedoms and progress for humanity.81 

La Follette waited on deck. On June 14, he appeared at the convention as 
“principal speaker at the ‘child labor protest session.’”82 Introduced by Gom-
pers, La Follette gave a stirring speech while “[d]elegates stood on chairs, 
pounded tables, and shouted at the top of their voices as he attacked the 
Federal courts.” When Taft was mentioned, “Hoots, jeers and hisses greeted 
[his] name.”83 La Follette emphasized that Taft “had been repudiated by the 
voters . . . [a]fter they . . . studied his attitude, his acts, [and] his sympathies 
on public questions for four years.”84 He added, “No one will contend that 
he could have been elected Chief Justice by vote of the people, and yet Chief 
Justice Taft wrote the opinion that annulled the Child Labor law. He wrote 
the opinion in the Coronado Coal Company case.”85 

After excoriating Bailey and Coronado, along with the “judicial oligarchy” 
more broadly, La Follette concluded: 
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We have never faced the fundamental issue of judicial usurpation 
squarely. The time has come when we must put the axe to the root 
of this monstrous growth upon the body of our Government, the 
usurped power of the Federal courts must be taken away and the 
Federal judges must be made responsive to the popular will.86 

He then announced a proposed constitutional amendment permitting Congress 
to override the Court’s invalidation of federal laws by re-passing legislation. 
While La Follette found the convention audience receptive, few others took 
notice and he did not bother introducing a corresponding bill.87 For the time 
being, Taft was justified in claiming that he could not hear an “echo” reverber-
ating from the “yawping,” though “his frequent references to La Follette in 
his correspondence betray at least a modicum of anxiety.”88 

•      •      •      • 
Enjoying a firm majority and minimal public opposition, the future 

looked bright for Taft and Van Devanter heading into the 1922 term. Ever 
determined for the Court to “go on about its business” in the face of “threats 
against its existence,”89 Taft weathered the remaining progressive onslaught 
of the 1920s, including one last salvo by La Follette during his 1924 presi-
dential campaign.90 Taft’s jurisprudential views mostly prevailed throughout 
his tenure, but his longtime mission “to prevent the Bolsheviki from getting 
control” eventually failed.91 Taft presided until various ailments forced his 
resignation in 1930 just before he died; Van Devanter stayed on until 1937 
and passed away in 1940. During this time, the “yawping” grew to a crescendo 
culminating in a constitutional course correction. As colleagues, Taft and Van 
Devanter developed an intimate relationship. Writing near the end, Taft 
told Van Devanter he was one of only three people, including his wife, 
“permitted to call on me.”92 He signed off, “You are a thing of joy forever!”93 
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William Howard Taft to Willis Van Devanter, August 19, 1922 (page 5 of 6). 
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